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Transcript of October 3, 1974 

• • • (Whereupon the reporter complied by reading 

the testimony of both witnesses as required.) 

THE COURT: All right, you may step out. 

(The Jury left the courtroom.) 

(A recess taken at this time.) 

(Time noted 7:25.) 

•' THE COURT: Well, gentlemen, I have a.note that 

they have had five poles and they can't agree. And 

•* 

the decision is such that it is -apparently seven to 
five. I don't think there is too much point in giving 

4 

an Allan charge. 

MR. COIRO: No. 

THE COURT: If it were just one or two I might 

do so. 

■ v Bring them in. You stay after I discharge them 
because we have to fix a date for another trial. 

(The Jury is in the jurybox.) 

TOE COURT: I have read the note that you have 
had five polo3 and the Jury cannot agree. There is a 
division of coven to five. Three days have boon wasted 
and a great deal of expcnco and time has been consumed. 

,* i 

Rut, that's the way the pole reads and the Court must 
accept it. • 

I am not going to suggest that you go back and 

try cgnin because it is coven to five. Dut I would be 

/ , 

* » *»• 











:> * * 


alro lean then frank if I didn't say I vaa astonished 
and 'surprised that a verdict vaen't brought in and 

•'■brought in rapidly, nevertheless, I thank you for your 

^ ■ 

i .efforts,; •;;<? .i v • 

•* . ' tHK CLERR:" You arc excused for the term. If 

/; - . - ,.... • '• •• ' ' . , 

> Vou need f; certificate of attendance would you wait 

' V-’ • • ' ••• '•••- 1 

for. a minute and I will take the names. 

: COURT: Very well, thank you very.much. \ 

V . • *A I think you ought to show this note fromthe 


•; Jury* 


. . i *>.’ 


*• v/ ' v • • . • . V .v v,.. • • 

' v * (Jury excused.) , .. •; 

\f. "r . ' THE .COURT: Lets figure out a date for trial. 

' J **:SR.’ I1EYER150IT: X am ready immediately*. tfoncay. 
. THE COURT: Uow we are going to have a long 

'• cong and dance from Mr. Coiro. He is a specialist xn 

- * :.**•■, .*•*•• .* . •. *. »*• <t ' .«* 

m h • • *. • • *4 • r . <.*• A, . "• 


. ■ hung juries;-J :• v 

’ . i-i' COIRO: That one war, nobody’s fault but th 

’ * " . . V . , "J . - ;f%\ 

! _ • v r • ' t ' ' 

Jury’s fault. .■ ' : '.V • <“■}'. - ' ..*■ 

/• •/.* * • A . v* / • \ : 4 ■• ••*. * . *• : * :•* 

■ •t’HR COURT: All right, October 10, 1974 for 

•, -it- , j • • . . ' V 

• • , ».,.•* / .,**.•*; * . . • • • j 

.• * •••'.**. • \ ‘ . '* * % 1 i*•«•••'■• • % • .**/• . * 

. __ 3 * •* • • ! ■ * * • < . .. * « r ^ ♦ * • L 


. trial. 


' , ; v *•: : K*!*'''■• 

I * ; ;. > .1. ‘ t *** ’ i * *• * 

v: • ‘ .• • •; • • 


•, •. i * * 

* 9 **.* * . • 


. *., » 
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UNITED STATES DISTRICT COURT 


Transcript of November 25, 1974 


EASTERN DISTRICT OF NEW YORK 
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ILENE GINSBERG 
OFFICIAL COURT REPORTER 
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Appearances: 

9 

DAVID G. TRACER, ESQ. 

United States Attorney 

for the Eastern District of New York 

RY: UAL HEYERSOf!, ESQ. 
















THE CLERK: Criminal cause for trial, U.5.A. 
v. Thomas DeSimone. 

THE COURT: Are you ready for trial, 

Mr. Mcyorson? 

MR. MEYERSON: Yes, your Honor. 

THE COURT: Where is your attorney? 

THE DEFENDANT: I went to his office this 
morning and the secretary gave me this affidavit 
(indicating document). 

THE COURT: Let the record show that last 
October 3rd after the end of this case — that i3, 
the first trial of this case, this Court set down 
this case for a new trial for November 18th. 

About two or three days later I suppose, 
maybe the 8th of October, the trial was set down for 
today, November 25 with the consent of both parties. 

Now, last Tuesday or Wednesday I think it 
was — no, it was Tuesday the 19th, Mr. Michael 

t 

F. Coiro called up my j.aw clerk and said he would 
like an adjournment inasmuch as he was trying a 
case in the State court. 

The information related to him was clear and 
positive that under no circumstances would there be 
an adjournment of this case. He knew this la3t 
Tuesday. Nothing further was said. 


i 
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4 



This morning at 10:00 o'clock this case was 
called for trial. 

Instead of appearing, Michael F. Coiro, Jr., . 
delivered to rae an affidavit stating that he 
represented Thomas DeSimone; that this matter is 
scheduled for trial on Monday the 25th day of November 
1974, and now I quote the third paragraph: 

"That I will be unable to appear with my 
client on that date due to the fact that I'm 
actually engaged in Queens County Supreme' 

Court before the Honorable Justice ftoses 
Weinstein." 

He then asks for a later adjournment. 

Of course, this Court could not run or operate 
properly if it had to postpone cases at the last 
minute request of an attorney particularly when that 
attorney and his client knew over a month ago that 
the case was scheduled for trial on a specified 
date such as November 25. 

For him, despite the order of this Court, 
to deliberately violate the order of this Court by 
beginning a case in a State court, particularly 
upon his not pi'oscnting himself after this Court 
said that it would not "rant an adjournment is a 
flagrant disobeying of this Court's order. 


6 







V 


* 

• 

-»-'-:- 7 - * - 

tf 

cr—: 

» 

i 

• 

i 

• •• You, Mr. DeSimone, have a right to be protected 

1 

i 

2 

and I am willing to grant an adjournment of one 


! 

1 

3 

week to give you an opportunity to get another 

i 


4 

lawyer and that will be until December 2nd. 

i 

• 

t 

• i 

5 

If Mr. Coiro can come in on that date then 



6 

of course, he will represent you. It would be 



7 

perfectly proper for him to do so. If not, you 


* 

8 

must have another lawyer and if not I will revoke 



9 

your bail. You take that message to Mr. Coiro and 



10 

also indicate to him that I think he has violated the 

4 



11 

rules of this Court. 



12 

Let the record show that the jury is ready to 



1 13 

be called up; that the jury fee is twenty dollars a 



1 

14 

1 

day. We would undoubtedly have at least twelve 



. 15 

jurors and one alternate so that would be $260 a day 



16 

1 

to say nothing of the wastage of tine of this Court 



: n 

i 

and the Assistant United States Attorney's office. 


€. • 

| 18 

You had better make my feelings plain to 



19 

• • 

Mr. Coiro and I would suggest that you go out 



! 20 

immediately and get another lawyer to represent you 

• 



21 

because something is going to happen on December 2nd. 



22 

• THE DEFENDANT: Yes, your Honor, but he was my 



23 

last la\/ycr in the last trial. 


• 

24 

THE COURT: Yes, I know. 



25 

Have you paid him to represent you in this 

7 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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23 
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25 


trial? 

THE DEPENDANT: Yes. 

THE COURT: How much? 

THE DEFENDANT: A thousand dollars so far. 

TIIE COURT: What is ho asking for? 

THE DEFENDANT: I don't know. He didn't tell 

me. 

THE COURT: You know, he is going to charge you 

more? 

THE DEFENDANT: Yes, I know. 

THE COURT: Well, you will get that thousand 
dollars back. I guarantee you will get it back. Get 
yourself another lawyer. 

I can't do anything more. You have a right 
to be represented but I am not waiting around at the 
beck and call of Mr. Coiro and you can tell him that 
I will take this up with the Board of Judges of this 
Court. 

t 

I can't say anything more, Mr. DeSimone. 

MR. MEYERSON: I'd like to put on the record 
that I never received a phone call whatsoever telling 
me there was any trouble but relying on the statement 
of your law clerk that the adjournment was requested 
and denied, that ten witnesses were subpoened, all 
who get vouchers for over twenty dollars with some 


8 






1 






coming in from other states involving a lot of money 
and mileage and it has cost the Government conserva¬ 
tively, a couple of hundred dollars. 

THE COURT: I would think more than that. 

We will see who much it costs and we will see 
what Hr. Coiro, Jr. has to do with this. 

TIIE DEFENDANT: I was talking to him this 
morning. He called my house and told me to come and 
pick up the affidavit. 

I told him "Mike, this Judge might revoike my 

bail." 

THE COURT: Well, there are plenty of lawyers 
around here. I will see that you get the thousand 
dollars back. 

I can't say anything more to you. It's not 
your fault. 

Next Monday. 

MR. MF.YERSON: Thank you, your Honor. 

THE COURT: VThat else do you have to say? 

MR. MEYERSON: Nothing else. 

THE COURT: You are ready for trial? 

MR. MEYERSON: Yes. 

THE COURT: IIow many witnesses do you have 

here? 


MR. MEYERSON: Between five and ten. 
Tin-: COUPT: All right. 









Appellant's Affirmation of November 22, 1974 

I > *•* • f 

UNITED STATES COURT - EASTERN DISTRICT 


UNITED STATES OF AMERICA 
-against- 


THOMAS DE SIMONE, 


Defendant. 


■ V. 

AFFIRMATION 

• "I 

, V >',w 


MICHAEL F. COIRO, JR., an attorney at lSw IjArtg duly admit¬ 
ted to practice in the United States Court for the Eastern District 
of New York hereby affirms under the penalties of perjury as 


follows: 


I - . .» 

I 1 THAT I represent THOMAS DE SIMONE in the above cap- 

1 a j 

tioned matter. .. 

» . • • • / 

2. THAT this matter is scheduled in the Eastern District 
Court before the Hon. John R. Bartels, on Monday, the 25th day of 

. ..’ t % •+ 

November, 197A. ^ 

3. THAT I will be unable to appear with my client on 

• • 

that date due to the fact that I am actually engaged in the Suprt.o 
Court of the State of New York, County of Queens, before the Hon. 

H 

Moses Weinstein at Part 10 in the matter of the People of .the 

• v *. • . *•* 

State of New York v. John Cerverizzo, et al . • ^ : 

---' ( 

WHEREFORE for the above mentioned reason it is most 
[respectfully requested that this matter be adjourned to a later 


Jdate. 

DATED: Kew Gardens, New York 

November 22, 1974 


■liqiAEL F. COIRO-f-Jr 


ci 


OaiLY COPY • ~ 


juvnt io I«f*r» mr, 


. ' •. .' y * ‘ 

w ..._ -J ... - . ..u.----- 
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Affirmation of November 29, 1974 


.*r 


UNITE!) STATES DISTRICT COURT 
EASTERN DISTRICT OF MEW YORK 


TW-Jj-c 


UNITED STATES OF AMERICA 


*-against- 


llTHOMAS DE SIMONE, 


Defendant. 


- H 

AFFIRMATION,- : r? 
c , ‘ 

* otC 4 ® 1A 




y 


.. . 

TH. 


MICHAEL F. COIRO, JR., an attorney at law being duly 
admitted to practice In the United States District Court for the 
!Eastern District of New York hereby affirms under the penalties 
of perjury as follows: * 


1. THAT I represent THOMAS DE SIMONE In the above 


,captioned matter. 

2. THAT this matter Is scheduled for Monday, the 


2nd day of December, 1974, in the United States District Court 
ifor the Eastern District of New York before the Hon. John R. Bartel 

3. THAT I will be unable to appear with my client on 
that date due to the fact that I am actually engaged in the SuprerJ 
Court of the State of New York, County of Queens, Part 10, before 
Judge Moses WeinSein in the matter of the People of the State of 
New York v. John Cervcrizzo, et al. ’ ' •»' 


WHEREFORE, far the above mentioned reason it is most 
espectfully requested that this matter be adjourned to a later 
date. 


!DATED: Kcw Gardens, N. Y. 


November 29, 1974 



CLSu 

LlJ F. COIRO, 



11 


liil i»1 of 


" © .. 


a. •.» 4 «•* t » •*• 


t 









LEWIS ORGEL 

CLERK 


Disposition of Jurors for November 25, 1974, 
and December 2, 1974 


UNITED STATES DISTRICT COURT 

OFFICE OF THE CLERK 
Eastern District of New York 

U. S. COURT HOUSE 
BROOKLYN. NEW YORK 11201 


April 28, 1975 


Dear Mr. Holland, 

Pursuant to your request, I have consulted our records 
and found the following information concerning juror utili¬ 
zation on the two days in question. 

The records show that Judge Bartels requested a jury 
panel for a criminal case to begin on Monday, November 25, 1974. 
Sixty-six jurors were summoned to attend Court on that date, 
and were available in the Central Jury Room. Although 35 
jurors would have been sent to Judge Bartels' courtroom if 
he had selected a jury that day, the attendance at Court of 
only 22 of these can be attributed directly to Judge Bartels' 
request for a jury panel, because two other judges requested 
panels for the same day. On November 25th, only one of the 
three judges actually picked a jury. Thirty jurors were sent 
to Ch. Judge Mishler's courtroom for jury selection in a 
civil case. The other 36 jurors were not used that day. 

Judge Bartels again requested a jury panel for a crim¬ 
inal case beginning on Monday, December 2, 1974. That was a 
Return Day - the day on which summonses for a new panel of 
jurors were returnable. One hundred and seventy-eight jurors 
began a two week term of jury service that Monday. All mem¬ 
bers of a new jury panel must attend Court on the Return Day 
for the purposes of orientation and up-dating of records. 

Judge Bartels' statement of intention to select a jury on 
December 2, 1974 did not affect the number of jurors who 
beoan their service that dav. Thus, no additional jurors 
attended Court because of Judge Bartels' request for a jury 
panel. 

I trust that the information provided here is sufficient, 
and will be happy to be of further service if I can. 


Sincerely, 

C' ft ^ , 

John*t?upi.nno, 
Commissioner of Jurors 



12 







■00Q-1U • U00.4110TT (Tl) 


(EXTRACT FROM THE MINUTES) 
(General Form) 


At a Criminal Term of the Supreme 

Court, held i* and for Querns County at the Court Howe, 


April 


on the ... Joy 

.*ZL 1 


PRESENT: 

Moses Weinstein 
Honorable ..... 


Indictment No. 


THE PEOPLE OF THE STATE OF NEW YORK 


Justice of the Supreme Court. 


John Cerverizzo 


V 


Indictment 965-74 handed up in court on April 30,1974. 

Defendant arraigned on indictment on May 1,1974. 

Matter appeared on trial calendar of Part 10 of this court on 
Oct. 7 & 24,1974 & adjourned. Defendant's Attorney not present 
in court on these days. On Nov. 4,1974 matter was again ad¬ 
journed. Defendant's attorney, Michael Coiro, was present in 
court on that day. 

On Nov. 18,1974 trial began & continued through following dates; 
Nov. 19,20,21,25,26,27,29 & Dec. 2,3,4,5,6, 1974. 

Defendant & his attorney present at above dates. 


A TRUE EXTRACT FROM THE MINUTES. 



CM. 
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R eceipt foi: certified mail —300 (pin; - postage) 


l SI HI la _ « ^ 1 OSIMAPK 

Jr-* • «*. jf <« >^V „ „ . /C OR OAlt 

i _.,4 . 

Stl’lllANDNO . <• -/W .'»■ t"* 

f ^.,7 

P O.. STAU »NO /H> COOC f** • 

rS ^rrrr'a , /7, *-?. c-p$**»**} 

OPIIONH <IRVICCS fOR SCUIIIOMU ms _ ri* 

RITltHM k I. Sho», lo .horn and it i> • Cclmerfd . !5< 4'- ^ iivW ., 

.... . IN. av.lR dfluf* to iddn^c* nnly ... tit A a 

ntciiti 1 » j jiioarj to »nom, date and wPei* Delivered .. 35f »**?/< 

SIRVICCS a w.lh doiitfif to atttfisce only KSd » *■' r. «* , 


tPO.'trr, 
4 \/ > 

m I • 


RiriTHM 
RtCtll T 
SIRVICCS 


nCUVCR TO ADORlSSfl MUI 
SPECIAL DttIVIR, (mitro Inn mquitnb) 

PS Fo,m IflOO NO INSURANCE C 
Apr. 1971 JSUJ HOT TOR INI 


50< y,■ 


NO INSURANCE COVERAGE FR0VI0E0— 
NOT FOR INTERNATIONAL MAIL 


- ($99 oth 9 r licit) 

* CPO : 1972 O - 460-70 


Michael Coiro, Esquire 
118-21 Quccna Boulevard 
Queens, Ko*.r York 11379 

Re: United States v, Thomas DoSicono 

Dead Mr. Coiro: 


Letter of Special 
Prosecutor Kcycrson to 
Appellant after his first 
failure to appear on Nov¬ 
ember 25, 1974* 

Organized CVJr.o end 
F.adcctcorinc Section 
Criminal Division 
11:0 Federal Building 
35 Tillary Street 
Roca 327-A 

Brooklyn, New York 11201 
November 2 6 , 1974 


* 

Pursuant to acreerrent between the Court, ycu, and I on November 
3» 1974, the above case vac called for trial cn Monday nomine, 

November 25, 1974, The Government received no notice for any request 
for adjournment fre.n your office. 

At least 6-7 witnesses were cubpcenaed fren this district as 
veil as other states, at a cost to the Government of several hundred 
dollars, iuo Court, the Clerk of the Ccurt, the court reporter, as 
veil as the Government vere ready to proceed vith the trial. 

At that time, the Court indicated that sanctions vould bo irpcccd 
for ycur failure to bo present, nevertheless, it allowed your client 
an ad.jourar.ent of cnc week to Monday, December 2, 1974, at 10:00 a.n. 

The Court rode it clear to your client that if you vere still unavailable 
he choulcl cot another lawyer; but, in any case, the trial vill cccncncc 
on December 2, 1974 at 10:00 a.n. 

I vill expect ycur client to bo ready for trial on December 2, 1974. 
If ycu cannct attend cr if there vill be any requests for adjournment, 
please have the courtesy of notiiyinc mo. 

Sincerely yours, 


Harold Meyerson 
Special Attorney 


CTMrlCiilob 


* O-OU/c’/ O cv'^) 

1 fSZ I 

mmmi r 
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' CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of Appellee's 

Appendix and the foregoing Motion for Leave to File Appellee 

Appendix have been mailed this day to: 

Gerald L. Shargel, E«quire 
La Rossa, Shargel & Fischetti 
522 Fifth Avenue 
New York, New York 10036 


KENNETH A'. HOLLAND 
Attorney 

Appellate Section 
Criminal Division 
Department of Justice 
Washington, D. C. 
(Tel. 202-739-5029) 


Dated: this tt£ day of May 1975 








